Banca Di Roma, 13-CA-41283-1, 11/26/2004

DATE: Novenber 26, 2004

TO : Roberto G Chavarry, Regional Director
Regi on 13
FROM Barry J. Kearney, Associate General Counsel

Di vi si on of Advice
512-5012-0100

SUBJECT: Banca DI Ronm 512-5012-0133-
2200

Case 13-CA-41283-1 512-5012-6737
512-5024- 5400

This case was submtted for advice as to whether the Enpl oyer
viol ated Section 8(a)(1l) by maintaining several rules inits
enpl oyee handbook. W conclude that all of the submtted
al | egati ons shoul d be dism ssed, absent w thdrawal .

FACTS

Charging Party [FO A Exenption 6 and 7(c)]is one of 11
enpl oyees working in the Chicago Branch office of Banca Di Rona (the
Enpl oyer). The enpl oyees do not have a coll ective bargaining
representative; nor has there been any organizing activity.

| n February 2003,LlL t he Enpl oyer gave all enpl oyees a nunber of
docunents, including a "Declaration of Secrecy" and a revised

enpl oyee handbook, and required that the enpl oyees acknow edge
recei pt of these docunents. [FO A Exenption 6 and 7(c)] refused to
sign the acknow edgenents, claimng that he had reservati ons about
the content of the "Declaration of Secrecy" and several of the rules
I n the enpl oyee handbook. In April, the Enpl oyer repeated its

requi renment that [ FO A Exenption 6 and 7(c)] sign the

acknow edgenent fornms and [ FO A Exenption 6 and 7(c)] again

refused. In May, [FO A Exenption 6 and 7(c)] filed the charge in
Case 13-CA-41012, alleging that the "Decl aration of Secrecy"
violated the Act. In July, the Region issued a Section 8(a)(1)
conplaint in Case 13-CA-41012 alleging that the "Declaration of
Secrecy" restrained and interfered with enployees’ rights to discuss
their ternms and conditions of enpl oynent.

I n August, shortly before the hearing in Case 13- CA-41012 was to

begin, [FO A Exenption 6 and 7(c)] filed the charge in the instant
case, alleging that the Enployer is restraining and coercing its
enpl oyees by mai ntai ning several provisions of the enpl oyee
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handbook. In particular, the instant charge alleges as unlawful the
Enpl oyer’s policies that, inter alia:

(1) restrict enployees’ personal or non-busin&ﬁ§-related use
of the Enployer’s e-mail and Internet systens;

(2) restrict the use of personal ﬁﬂpnunication devi ces, such
as cell phones and audi bl e pagers;

(3) restrict the use of tel ephone voice matil;[—iL

(4) define ﬂﬁ? limt enployee di scussion of confidential

I nformati on; and

(5) permt Enployer nonitoring of enployee ness%&ﬁ§ sent by e-
mail or voice mail, and of enpl oyee Internet use.

The Regi on has concl uded that enpl oyees spend a | arge portion
of their workday comrunicating by e-nmail, and ot herw se use the
Enpl oyer’s communi cation tools as a routine part of their jobs. The
enpl oyees work in close proximty to one another, and there is no
I ndication that there are any obstacles to face-to-face
comruni cation. Both the Enpl oyer and Charging Party acknow edge
t hat the handbook rul es at issue have never been enforced, and that
enpl oyees send each ot her non-busi ness-related e-nails on a daily
basis with the Enployer’s know edge.

ACT| ON

We conclude that all of the submtted allegations should be
di sm ssed, absent wthdrawal, as set forth bel ow

The Enmpl oyer’s ban on enpl oyees’ personal use of e-mail and the
| nt er net .

In Pratt & VhitnevLZL and several subsequent cases, we issued
conplaints alleging that, where enpl oyees use e-nail and/or the
Internet sufficiently to nmake these systens enpl oyee work areas, an
enpl oyer’s conpl ete ban on enpl oyees’ personal use of themviol ates
Section 8(a)(1). This éssue Is currently pending before the Board
I n The REQister-GUard.L—L

In the particular circunstances of the instant case, however,
whil e the Enpl oyer’s nmai ntenance of its facial ban on personal e-
mai | and Internet use would appear to be invalid under Pratt &
Wi t ney, we conclude that it would not effectuate the purposes and
policies underlying the Act to allege a violation of the Act. In
particular, we base this conclusion upon: (1) the conplete disregard
of the policy by the Enpl oyer and enpl oyees ali ke, as evidenced by
the Enployer’s | ack of enforcenent of it and the enpl oyees daily use
of e-mail for non-business-rel ated nessages; (2) the absence of any
I ndication that the policies are ever likely to be enforced; and (3)
t he apparent absence of any chilling effect of the policies on
enpl oyees’ personal use of the Enployer’s conmuni cation systens and
the lack of any other concerns over the policies by any enpl oyee
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ot her than the Charging Party. The Enployer’s de facto policy here
Is clearly one in fact permtting the use of its e-nmail and Internet
systens for nessages of a personal nature.

| f the Enpl oyer begins to enforce the handbook policy, or
evi dence arises indicating that the policies are having a chilling
effect on protected communi cation, a conplaint attacking the
mai nt enance and enforcenent of the policies can issue at that tine
on an appropriately filed charge. |In the absence of any reason to
prosecute this allegation at the present tine, however, we concl ude
that it would not effectuate the purposes and policies underlying
the Act to do so.

The Enpl oyer’s ban on enpl oyees’ use of cell phones and audi bl e
pagers.

We al so conclude that the Region should dismss the allegation
regarding the restriction on enpl oyees’ use of personal
comuni cati on devi ces, such as cell phones and audi bl e pagers, based
on the enployer’s asserted business justification that these devices

create distractions and di srupt regular work routines. It is well
established that, even if an enployer rule adversely affects
enpl oyees’ protected rights, the Board wll strike a bal ance between

the enpl oyees’ rights and any "legitimate and substantial busi ness
justificatiEQj denonstrated by the enployer in light of the Act and
its policy.

In the instant case, the Enployer’s asserted justification, i.e.,
the tendency of such audi ble devices to distract and di srupt

enpl oyees in the workplace, has not been in any way rebutted. The
Enpl oyer’ s concerns appear to be legitinmate and reasonabl e,
particularly as not all enployees are likely to have the sane
wor ki ng hours and there is the potential that one enpl oyee’s use of
such devices could affect other enployees attenpting to work at that
tinme. Moreover, it is likely that the policy wll not adversely

af fect enpl oyee protected rights, as enpl oyees would not generally
use cell phones for protected conmuni cation where they all work in
cl ose proximty to one another and can easily conmuni cate face-to-
face. Based upon these factors, we conclude that the Enployer’s
asserted legitimate business justification is sufficient to outweigh
any adverse effects the policy nmay have on enpl oyee protected rights
and that, therefore, the Enployer’s nai ntenance of the policy does
not violate the Act.

The Enpl oyer’s ban on enpl oyees’ personal use of its tel ephone voice

nai
We further conclude that the Region should dismss the

all egation regarding the restriction on enployees’ use of the
Enpl oyer’ s tel ephone voice mail system
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It is unclear under extant Board | aw whether the Enpl oyer has an
obligation to permt use of this type of equipnentLJﬁf t he exercise
of Section 7 rights. Thus, in Md-Muntain Foods, for exanpl e,
the Board cited dicta in an ALIJD in Union Carbide il for the
proposition that an enployer can lawfully prohibit all personal use
of its tel ephones and other simlar "equipnment."” But the Board has
never expressly held that an enployer can |awfully ban non-busi ness
use of its tel ephones. Thus the Board has not yet struck the

bal ance between enpl oyer property interests and enpl oyee

organi zational rights with regard to enpl oyer-owned equi pnent |ike
t el ephones.

It nmay be argued that, for enpl oyees who spend a significant
portion of their working tinme on the tel ephone and who regul arly
comruni cate through the Enployer’s voice mail, such systens shoul d
be treated as workplaces simlar to conputer e-mail systens. In
bal anci ng enpl oyees’ Section 7 rights against enpl oyer property
interests in this workplace, an enpl oyer m ght be required to permt
sone use of its tel ephones and voice mail system for conmmrunication
protected by Section 7.

Recogni zi ng that finding such a protected right to use enpl oyer
t el ephone voice mail woul d be sonmewhat inconsistent with statenents
made by the Board, albeit in dicta, in the cases cited above, and
that such a holding would be a significant extension of the Pratt &
Wi t ney theory, on which the Board has not yet ruled, we do not
think that this case presents a good vehicle to present this novel
I ssue to the Board. Thus, the enpl oyees here all work in close
proximty to one another, there is no indication that there are any
obstacles to face-to-face communi cati on between enpl oyees, and there
I's no evidence that the Enpl oyer has ever enforced the policy or
that its nmere nmai ntenance has chilled any protected enpl oyee
communi cation. Therefore, we conclude that this allegation should
be di sm ssed, absent w thdrawal.

The Empl oyer’s definition of, and limtations on, enpl oyee
di scussi on of confidential information.

We additionally conclude that the Region should dismss the
al | egation regarding the Enployer’s definition of, and [imtations
on, enployeELﬂjscussion of confidential information. |In Lafayette
Park Hot el , the Board held that an enployer’s rule prohibiting
di scl osure of "Hotel-private information" was |awful, because it was
reasonably addressed to protecting proprietary information and did
not inplicate Eﬁﬁ!oyee Section 7 rights. In Mediaone of Geater
Florida, Inc., the Board held lawful a rule that enpl oyees "nay
not use or access the proprietary informati on of the conpany or
ot hers for personal purposes or disclose non-public informtion
out side the conpany." The Board found that the rule did not
explicitly prohibit Section 7 activity and that, read in context, it
applied only to proprietary business information, such as
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Intell ectual property, and not to discussion of enployee wages and
wor ki ng conditions. The Board further noted that the enpl oyer had
not, through enforcenent or other action, |ed enployees to believe
that the provision restricted enpl oyee Section 7 activity.

Simlarly here, while the Enployer’s policy sets forth a
br oadl y-worded definition of confidential information, it does not
specify any restriction of enployee discussion of terns and
conditions of enploynent and appears to be directed at the

Qrotection of proprietary and sensitive bank account information.
hus, the Enployer’s policy reasonably "woul d be understood by

enpl oyees as protecting fromdisclosure only the Respondent’s
proprietary private business information and woul d not reasonably be
construed as restricting discussion E{Mdisclosure of enpl oyees’ own
terms and conditions of enploynent." Therefore, this allegation
shoul d be di sm ssed, absent w thdrawal.

The Enployer’s nonitoring of enpl oyee nessages sent by e-mail or
voi ce nmail and enpl oyee use of the Internet.

Finally, we conclude that the Region should dism ss the
al l egation regarding the Enployer’s policy permtting it to nonitor
enpl oyee nessages sent by e-mail or voice mail, and to nonitor
enpl oyee use of the Internet. Wile we are not aware of any cases
directly addressing this issue, we find such nonitoring | awful based
on the Board's decisions regardi ng other types of workpl ace
monitoring. Thus, it is well established that enpl oyer surveill ance
of enpl oyees does not violate the Act if instituted in response to
Iegitinatﬁiﬁpployer concerns and not to enployees’ Section 7
activity. 1

In the instant case, the Enployer has clearly set forth
| egiti mat e busi ness purposes for its nonitoring policy -- protecting
"systens adm nistration and quality control™ and policing "illegal,
unet hi cal or offensive conduct that nmay threaten the Bank’'s
interests or the rights of other enployees." Mreover, the policy
was not enacted in response to any enpl oyee Section 7 activity.
Therefore, we conclude that the Enployer’s legitinmately based
nonitoring policy does not violate the Act.

Accordingly, the Region should dismss all of the submtted
al | egati ons, absent w thdrawal .

B.J. K
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EAENY dates hereinafter are in 2003, unl ess otherw se not ed.

L2l The handbook states that all electronic and t el ephoni c

communi cation systens, specifically including e-mail, the Internet,
and tel ephone voice mail, are to be used "solely for legitimte job-
rel at ed purposes” and should not be used for "personal

communi cations” or for "[s]oliciting or proselytizing on behalf of
political or religious causes or other persons or organi zati ons not
affiliated with the Bank."

L3l The handbook states: "Because they create distracti ons and

di srupt regular work routines, the use of personal conmunication
devi ces such as cellular or portable phones and audi bl e pagers is
prohi bited during work hours and in work areas . . . An exception
Is set forth for approved use during "ongoi ng personal energency
situations (such as the immnent birth of a child)."

[4L See fn. 2.

[5L The handbook states: "Each enpl oyee of the Bank is obligated to
treat all of the information on the conputer as proprietary and

confidential of the Bank," "the information contained on the Bank’s
conputer systemis to be considered, at all tines, as privileged
material ," and "no aspect of any matter contained on the Bank’'s

conput er system shoul d be di scussed or divul ged to anyone outside
t he Bank."

Ll The handbook states: “To ensure that the use of el ectronic
systens, electronic and tel ephone comruni cati ons systens, conputer,
e-mail system |Internet and ot her business equi pnent is consistent
with Banca DO Roma’s legitinate business interests, authorized
representatives of Banca DI Roma nay nonitor the use of such

equi pnrent and all conmuni cations and information transmtted,

recei ved, stored on or devel oped with Bank systens or any such

equi pnment at any tinme" and "The Bank nay nonitor e-nail, voice mail
and ot her nessages for purposes of systens adm nistration and
quality control, and as needed to protect against illegal, unethical

or offensive conduct that nmay threaten the Bank’s interests or the
rights of other enpl oyees.™

Ll case 12- CA- 18446, et al., Advice Menorandum dated February 23,
1998.

[8l case 36-CA-8743-1, et al., JD(SF)-15-02 (2002).

91 See, e.g., Jeannette Corp. v. NLRB, 532 F.2d 916, 918 (3d Gr.

1976) ("Rul es governing the conduct of enployees on conpany tine and
property are often necessary and an enployer has a right to nmaintain
them . . . ‘QOpportunity to organize and proper discipline are both
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essential elenents in a bal anced society,’" quoting Republic
Aviation Corp. v. NLRB, 324 U S. 793, 798 (1945)).

[0l 332 NLRB 229, 230 (2000).

L1l 259 NLRB 974, 980 (1981), enfd. in relevant part, 714 F.2d 657,
663- 664 (1983).

[12l 376 NLRB 824, 826 (1998), enfd. mem 203 F.3d 52 (D.C. Gir.
1999) .

[13l 340 NLRB No. 39, slip op. at 3 (2003).

[15] see, e.g., Lechnere, Inc., 295 NLRB 92, 99-100 (1989), enfd. 914
F.2d 313 (1st Cr. 1990), rev'd. on other grounds 502 U S. 527
(1992) (installation of rooftop security caneras, as in enployer’s

ot her stores, lawful).
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